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Civil  Rights--Commercial Use of Photo-
graph.--Motion to dismiss complaint seeking recovery of
damages pursuant to Civil Rights Law § 51 for unau-
thorized use of plaintiff's image in television show pro-
duced and aired by defendants was denied; plaintiff's
image was used during show, accompanied by crude
remarks regarding plaintiff's sexual allure, and defend-
ants failed to demonstrate that use of image bore "real
relationship™ to subject matter of show, and that plaintiff
was not singled out and unduly featured merely because
she was on scene.
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JUDGES: Concur--Andrias, J.P., Friedman, Sullivan,
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OPINION

[*1143] [**227] Order, Supreme Court, New
York County (Debra A. James, J.), entered January 20,

2006, which denied defendants' motion to dismiss the
complaint pursuant to CPLR 3211 (a) (7), unanimously
affirmed, with costs.

Plaintiff seeks to recover damages pursuant to Civil
Rights Law 8 51 for the unauthorized use of her image in
a television show produced and aired by defendants
about a family of bounty hunters. It is undisputed that
plaintiff's image was used during the show and that its
use was accompanied by remarks by the show's cast in
which the subject of plaintiff's sexual allure was crudely
debated. Inasmuch as defendants failed to demonstrate
that the use of plaintiff's image in this manner bore a
"real [***2] relationship” to the subject matter of the
show, and that plaintiff was not "singled out and unduly
featured merely because [she was] on the scene” (Gau-
tier v Pro-Football, Inc., 304 NY 354, 359, 107 NE2d
485 [1952]; see Blumenthal v Picture Classics, Inc., 235
App Div 570, [**228] 257 NYS 800 [1932], affd 261
NY 504, 185 NE 713 [1933]), the motion to dismiss the
complaint was properly denied (cf. Finger v Omni Publs.
Intl., Ltd., 77 NY2d 138, 141, 566 NE2d 141, 564
NYS2d 1014 [1990]; Murray v New York Mag. Co., 27
NY2d 406, 409, 267 NE2d 256, 318 NYS2d 474 [1971]).

We have considered defendants' remaining argu-
ments and find them unavailing. Concur--Andrias, J.P.,
Friedman, Sullivan, Nardelli and Malone, JJ. [See 11
Misc 3d 1058(A), 2006 NY Slip Op 50275(U) (2006).]



